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There is an old picture which clings to one's memory, of a 
stout scrubbing woman with a rag and plenty of soapsuds, 
who holds the head of a small boy in limbo, and tries to scour 
away the filthy traces of the tobacco she has caught him using. 
We are vastly interested in the process, and do not stop to in- 
quire the woman's rights, whether she be mother, nurse or mem- 
ber of an anti-tobacco society. In somewhat the same way, 
while the military governors in Cuba, General Wood in Santiago, 
and General Ludlow in Havana, are scrubbing away at drains and 
germs and filth and general rottenness, we are so pleased with 
the process and the expected results that we hardly stop to in- 
quire how they happen to have the right to do what they are 
doing. And yet the status of the Americans in Cuba at the 
present moment is not quite so clear as one might think. On 
April 19th Congress declared that the United States "hereby 
" disclaims any disposition or intention to exercise sovereignty 
" jurisdiction or control over said islands except for the pacifi- 
" cation thereof, and asserts its determination when that is 
"accomplished to leave the government and control of the 
"island to its people." Not quite four months later, the war 
intervening, Article I of the protocol reads: "Spain will relin- 
quish all claim of sovereignty over and title to Cuba." This is 
not a cession of sovereignty, it is a relinquishment of sover- 
eignty: Spain gets out and no other country gets in. To 
whom, then, is the sovereignty relinquished ? In whose hands 
does the jurisdiction lie ? The answer is found in two phrases 
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of the joint resolution of Congress already referred to, the 
first paragraph, which recites that the people of the island of 
Cuba are and of right ought to be free and independent, 
and the words " except for the pacification thereof," just 
quoted. That is, we must infer from our own disclaimer as well 
as from Spain's action, that the sovereignty of Cuba is given to 
its people, but that for their " pacification " the United States 
holds itself responsible. The problem worked out according 
to expectation. The military district in Eastern Cuba, of 
which Santiago was the centre, was occupied by and sur- 
rendered to the United States, which thus has the rights 
of an occupant conqueror, pending a final disposition. That 
means martial law. Accordingly we see General Wood appoint- 
ing local officials, from constables to judges of the highest 
court, himself the fount of justice, the collector of revenue, 
the police power, the governor, the street cleaner, simply 
because he is in military command. All of this is involved in 
the fact of military occupation. But the moment by a treaty of 
peace the sovereignty is assigned, occupation ceases and mar- 
tial law can no longer be based upon it. So, too, the other por- 
tions of Cuba, like Havana, have never been conquered, nor 
occupied, so that strictly speaking the consequences of occupa- 
tion do not follow. Thus in Havana at present, and in Santiago 
after the treaty of peace is ratified, we need a new explanation 
of status to warrant the rights which the United States authori- 
ties are preparing to exercise. This new status, as we have 
seen, is not based upon the possession of sovereignty. There 
being peace, it cannot be based upon occupation, which is a war 
right. The alternative is to consider it a form of protectorate. 
The modern protectorate is a somewhat voluminous mantle 
which states use to cover the nakedness of certain countries 
over which neither they nor others have a clearly defined, legal 
dominion. It is a sort of half-way ground between sover- 
eignty and that new and delightfully vague status, the sphere of 
influence. The amount of control involved in a protectorate 
will vary with the character of the protected body. Ideally, 
the internal sovereignty should remain in the hands of its own 
people, while the external sovereignty is exercised by the pro- 
tector. This implies a certain degree of political organization. 
In fact, however, as Lawrence points out (Principles of In- 
ternational Law, p. 162), quoting Hall, this division of sover- 
eignties breaks down, since the protector state, to discharge its 
responsibility to other states for the acts of the protected, 
must have a certain control over the latter's internal affairs. 
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There are two facts which stand out conspicuously in the 
nature of a protectorate. One is that the protector's rights, 
whatever they are, are exclusive. It says to all other powers, 
" Hands off." The other is that a corresponding responsibility 
for the conduct of the protected rests upon the protector. 
Thus Lawrence, already cited, declares that if " a German sub- 
ject were injured and despoiled in the British protectorate of 
Zanzibar, Germany would apply to Great Britain for redress," 
and adds an example. If the United States holds Cuba under a 
protectorate it is entitled to warn away all other powers, but 
must shoulder responsibility for the conduct of the Cubans 
towards other powers, and for this purpose must be in a posi- 
tion to control that conduct. But has the United States a pro- 
tectorate over Cuba ? We have seen negatively that it has no 
other hold; yet can it positively have this without a formal 
declaration to that effect ? This is a customary form. Thus in 
1895 the French concluded a treaty with Madagascar, in which 
the queen accepted the protectorate of France, while the repub- 
lic accepted all the obligations of such protectorate. A French 
resident-general was to control all relations between Madagas- 
car and foreign countries, while another French resident took 
charge of the internal government. This was essentially a 
renewal, with additions, of the protectorate of 1885. But a pro- 
tectorate proved unacceptable to the French assembly. One 
class of objections was stated by M. De Mahy. " The protecto- 
rate is useless: nothing but full possession can recompense 
France for her expenditure of lives and treasure, otherwise 
French commerce will be exposed to the crushing competition 
of Manchester and Birmingham." Another sort lay in the 
uncertainty as to the binding force of treaties between Mada- 
gascar and other powers, while if its independent status should 
be entirely destroyed, there could be no question, and France 
could secure the exclusive trade privileges she wished. Accord- 
ingly the next year, France declared Madagascar to be a colony. 
This is perhaps a fair example of the erection of a protectorate. 
It shows also the tendency to change the protected body into a 
colony, where all sovereignty, internal and external, is acquired 
by the protector. There is another illustration which is much 
in the public eye to-day, and which is not so regular in form, 
yet rather more apt as a precedent, the English hold upon 
Egypt. Egypt is a semi-sovereign state under the sovereignty 
of the Porte. English control is the result of intervention, as 
is American control in Cuba. This control was shared with 
France until she withdrew. England has pledged herself to 
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leave Egypt, but shows no present disposition to do so. The 
financial and military regulation of the country are in English 
hands, while the Khedive is a puppet. This is a virtual pro- 
tectorate, though, so far as I am aware, an undeclared 
one. Eventual English sovereignty becomes more and more 
the probable outcome. Better government, financial sta- 
bility, canal protection, the gradual reclamation of the 
upper Nile Valley, these have been the results. Yet the 
English occupation of Egypt has no real basis but 
force. It is politically an affront to Europe. It is 
the chief cause of French unfriendliness. Between the cases 
of Egypt and Cuba there is a rather remarkable analogy. Each 
is the subject of intervention to abate a nuisance, to prevent a 
danger. Each is protected, from the highest motives, though 
the hope of national profit is strong. In each the protectorate is 
somewhat irregular and anomalous. There are differences, too. 
The Egyptian insurgents were beaten down, while the Cuban 
insurgents were helped up. Turkey submitted, while Spain 
resisted. The nominal Turkish sovereignty remains, while 
Spain's has been relinquished. The intervention of Great Brit- 
ain has met with greater disapproval than that of the United 
States. May the latter do as much for civilization and orderly 
government as the former. In contrasting these two interven- 
tions it is certain, I think, that the English task was the more 
delicate because of the wider susceptibilities aroused: her posi- 
tion is now less regular, because Egypt is also dependent upon 
Turkey. It should appear from this little sketch that our status 
in Cuba is based upon a protectorate, though not formally and 
regularly declared: that the United States is responsible for the 
acts of the Cubans until it takes its hands off: that it is but just 
and necessary that it should have a control over Cuba's internal 
affairs corresponding to this responsibility: that the external 
relations of Cuba are to be entirely conducted by our state de- 
partment: and lastly that the tendency to retain and strengthen 
our hold upon Cuba and deny it that independence which Con- 
gress pledged, will be strong indeed. One single remark more. 
The regularity of form in a protectorate has little relation to 
the equity of the act. The declared protectorates are largely 
mere land grabbing. Such cases as Egypt and Cuba have re. 
suited from far higher, though more complex motives. By 
their fruits we shall know them. 

T. S. Woolsey. 
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Election to the Board of Editors of the Journal will this 
year be decided largely on the basis of a thesis competition, 
the decision being governed somewhat also by the quality of 
the work of the competitors for the case department. The 
thesis subjects which follow have been chosen with a view to 
the presumable qualifications of the average members of the 
Junior and Middle classes, and the editors hope that many mem- 
bers of both classes may be interested in entering the competi- 
tion. The subjects are: "The present status of the Sunday 
laws in the United States." " Contempt of court, out of court or 
by newspapers." " The advantages of a national bankrupt law." 
" The right of an infant to rescind his executed contracts." " The 
tyranny of the political machine." " Samuel J. Tilden." Any 
one of the above subjects may be selected. The theses should 
be about four thousand words in length, and should be handed 
in on or before March 1, 1899, being marked with an assumed 
name or device, and the true name of the author being enclosed 
in a sealed envelope — marked with such assumed name or 
device. To the author of the most meritorious thesis a prize of 
twenty-five dollars ($25) will be awarded. 



COMMENT. 

The Federal Court has again passed upon the time of taking effect of the 
Tariff Act of July 24, 1897. In this case ( U. S. v. Hoddard, Haserick, Rich- 
ards &* Co., 89 Fed. Rep. 699) the goods were imported in the morning of the 
day on which the act was signed by the President in the afternoon. The 
goods were held not subject to the act. The fiction that a day is an indivisible 
point of time must yield when in conflict with justice and equity. The 
decisionof Judge Townsend for the Circuit Court for the District of New York 
in U. S. v. Iselin, 87 Fed. Rep. 194, was followed. See Yale Law Journal, 
vol. 7, p. 272. 

A case recently decided by the Supreme Court of Illinois against the 
Pullman Palace Car Co., while evidently correct, is, by reason of its effect on 
the future relations of the company, of a very interesting type. In the case 
(People v. Pullman Palace Car Co., 51 N. E. Rep. 564), which was an infor- 
mation in the nature of a quo warranto filed by the Attorney General to for- 
feit the company's charter, the court held that a corporation, chartered to 
manufacture railway cars, and empowered to purchase and hold such real 
estate as might be necessary for the successful prosecution of its business, has 
no power to purchase real estate on which it lays out a town, with streets and 
alleys, sewerage, light and water systems, and erect buildings for dwellings, 
schools, churches and business houses in order to furnish homes and con- 
veniences and necessities of life to its employes, since such scheme was not 
necessary for the prosecution of its business; nor had the corporation, under 



